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IN THE UTAH COURT OF APPEALS
STATE OF UTAH
BILLIE & BEVERLY COTTLE,
Plaintiffs/Appellants,
vs.
NORTH LOGAN, et al.,

Case No. 930022-CA

Defendants/Respondents.
BRIEF OF APPELLANTS

STATEMENT OF JURISDICTION
Jurisdiction to hear the above entitled appeal is conferred
upon the Utah Court of Appeals pursuant to Utah Code Annotated,
1953, as amended 78-2-2(3) (j) and the case having also been
subsequently

transferred

to

the

Utah

Supreme

Court

and

retransferred to the Utah Court of Appeals.
STATEMENT OF THE NATURE OF PROCEEDINGS
This is an appeal from a decision rendered by the Honorable
Judge Pro Tern, Clint Judkins, First District Court of Cache
County, State of Utah, sitting without a jury, denying Plaintiffs1
Motion for Reconsideration of the Court's original ruling on March
1

19, 1992 dismissing Plaintiffs' Complaint on the basis of res
judicata of a previous lawsuit filed in the District Court•
Plaintiffs1 filed a Motion for Relief from said Judgment pursuant
to Rule 60(b) of the Utah Rules of Civil Procedure and said Motion
was denied on December 11, 1992, An appeal was taken therefrom in
this Court on January 20, 1993.
STATEMENT OF ISSUE PRESENTED
Whether the Court erred in granting Defendants1
Motion to

Dismiss and compounded

the error by

initial

refusing to

reconsider on the basis that the previously filed suit acted as
res judicata to the issues raised in this action.
DISPOSITION IN THE COURT BELOW
On March 19, 1992, the Court, Judge Clint Judkins, acting as
Judge Pro Tern, granted Defendants1 Motion to Dismiss on the basis
that Plaintiffs1 claim was barred by res judicata based upon a
prior Order of the District Court in a prior case, Civil No.
880025296CV, Billie and Beverly Cottle v. North Logan, et al.,
which was entered by Judge VeNoy Christofferson on April 3, 1991.
The

Plaintiffs

thereafter

filed

a

timely

Motion

for

Reconsideration and Relief pursuant to Rule 60(b) of the Utah
Rules of Civil Procedure and the Court denied that Motion on the
basis that because the Plaintiffs had not raised mistake in their
initial opposition to Defendants1 Motion to Dismiss they can not
now assert it pursuant to Rule 12(h) of the Utah Rules of Civil
Procedure and therefore, Plaintiffs1
Judgment was denied.

Motion

for Relief from

This appeal was taken from that decision.
2

STATEMENT OF THE FACTS
This case began when the Plaintiffs who were the owners of a
parcel of real estate

r North Logan, Cache County, petitioned to
;

11
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Their request was

M I )i i s t i n e ill j

I 11 ni

"| ni inn I

I 11

mi I I 111 r

single family dwellings or the property.
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variance and was denied by the Board
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i

action in the District Court for Cache County, State rr i tar,
the case captioned, Billio

^tt1 •>

^ Beverlv

i

• North

Logan
from the Board of Adjustments Decision requesting only the plenary
relief pursuant to Section 4-±v

-

and Zoning Regulations. The on

j.iui

North Logan City Planning
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LS^JL

reversal of the Board of Adjustments Decision.
Prior t

determination 01 Uia* ^ctir

second lawsuit

captioned Cottle v Nor tl: 1 I .ogan d" tv
requesting

damages

against

North

Logan

C : ••>

for

their

, 2 8 USC 1983.
On Apri

VeNoy

City

Christof ferson.

* lenary case was dismissed
That dismissal

Judge

came witli a specific

acknowledgment of the 1 i I i nq of subsequent suit and
"said later Complaint is subject to the usual
scrutiny for timeliness in filing, but the
extent said later Complaint is ultimately the
subject of Motions or other litigation on the
merits or otherwise. The dismissal provided
herein shall not operate to prevent the
Plaintiffs from presenting evidence of the
alleged actions by the Defendants, Board of
Adjustments." (See Exhibit "A")

The case on appeal herein proceeded in litigation until the
Defendants filed a Motion to Dismiss based upon res judicata of
the prior action.

The District Court, Clint Judkins, a Circuit

Judge acting as a Pro Tem District Court Judge, granted the Motion
after the submission of the Motion and Reply, without any oral
argument on the basis that res judicata applied. (See Exhibit "B")
A timely request for rehearing and reconsideration on the basis of
mistake was filed and that request was also denied on December 17,
1992.

(See Exhibit "C")

There was never any evidence taken in this case at all and
all references herein can be found in the record on appeal or in
the attached Exhibits.
SUMMARY OF THE ARGUMENT
The Pro Tem District Court Judge completely ignored the
specific ruling of the Court in the previous case which provided
that the decision in that case did not act as a bar to the
pursuance of the cause of action arising in the instant case and
the Court misplaced its reliance on previous decisions of this
Court in determining that the cause of action pursuant to 28 USC
Section 1983 could have been heard in the initial plenary appeal
when in fact the only issue that can be raised pursuant to statute
with respect to the initial plenary appeal is to ask for a
reversal of the Board of Adjustment decision and to obtain the
relief of a variance.
Therefore, the Judge's entire decision was arbitrary and
capricious and not in concert with both procedural and substantive
4
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ARGUMENT

THE DISTRICT COURT JUDGE ERRED IN GRANTING
DEFENDANTS 1
MOTION TO DISMISS A N D THE
SUBSEQUENT A N D FAILING TO GRANT PLAINTIFFS'
MOTION FOR A REHEARING ON T H E BASIS THAT THE
DECISION OF THE COURT IN A PREVIOUSLY FILED
CASE W A S RES JUDICATA ON T H E ISSUES RAISED IN
THIS CASE.
Thib I .in i [iieseiil"

mi i1

impb 1 nnl

IIIN.M

I i .um •

Order of Dismissal signed by Judge VeNoy Christofferson

'' i
. . . .

1, 1991 dismissing with prejudice civil N.>. 880025296CV involving
i

these Ipresently filed action.

One need only read the Order which incidentally w a s prepared
CI i] : i s tof fersoi i
t. rird the answer.
"The Court acknowledges that a new Complaint w a s filed
with this Court October 9, 1990 by Plaintiffs against
the Defendant as Civil N o . 99-722. T h e most recently
filed Complaint apparently relates to the issue of
damages suffered by the Plaintiffs because of the
alleged actions of the Defendant, Board of Adjustments.
Said later Complaint is subject to t h e usual scrutiny
for timeliness in filing, b u t to the extent said later
Complaint is ultimately t h e subject of Motions or other
litigation on the merits or otherwise. T h e dismissal
provided herein shal 1 not operate to prevent t h e
Plaintiffs from presenting evidence of the alleged
actions by t h e Defendant, Board of Adjustments."
(Emphasis added) (Exhibit "A")
in * *'aware of L,.

words,

*

..-, . „

- i w r of the dismissal the Court w a s
instant case,

issues relating to damages raised i
i i :li th Ilbl: le evni-pt i mi

:
I

i_. , . : . . . .
case
'

:

i
specifically

ut cm issue raised

by Defendants in this case) or other statutory bars not addressed
5

by the Court in its rulings below, that the dismissal would not
operate to prevent the Plaintiffs from presenting evidence.
If there was ever a more clear indication that a case was not
to act as res judicata for a subsequent action, Plaintiffs do not
know how it could be spelled out more succinctly.
When the Defendants originally raised this issue in their
Motion to Dismiss, Plaintiffs countered in their response that in
fact the issue raised by the first case was plenary in nature.
That is to say it was a direct appeal from the decision of the
Board of Adjustments and could only have sought reversal of the
Board of Adjustments decision and the granting of a variance.
This was the only relief allowed by statute in that original
filing.
The filing of the appeal in that decision did not allow for
damages and in fact, that was the specific position taken by the
Defendants in their response to the original suit.
When Defendants moved to dismiss the first suit, the basis
for their dismissal was in fact that the Plaintiffs had lost
standing to pursue a plenary claim because they were no longer the
owners of the property and the only relief they could obtain was
a reversal of the variance order of the Board of Adjustments and
could not maintain any other action for damages.
Attached hereto as Exhibit "D" are excerpts from Defendants1
own Memorandum to Dismiss in the original suit which states
specifically that because the Plaintiffs had transferred the
property they no longer had standing to pursue the only claim that
6

the Board of Adjustments 1 decision.
What is interesting,
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Order again and simply said that based upon the Defendants 1
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had not been

raised

:r the first argumen t:JP :1 t could i 10 t be raised now, sustained the
previous decision.
J

This is a case in which a Circuit Court Judge, acting as a
Pro Tem District Judge, made a substantial error which resulted in
the denial to these Plaintiffs of their day in Court.

He was

given the opportunity to rectify it and refused to do so on the
flimsiest of grounds.
the

Defendants

in

The most disingenuous argument raised by

this

entire

case

is

their

response

to

Plaintiffs1 Motion for Relief from Judgment when they say simply
that the raising of the all defenses, including the issue of
mistake under Rule 60(b) must have been raised in the initial
response by Plaintiffs to Defendants1 initial Motion to Dismiss.
The Defendants reasoning is baffling to say the least.

How

could the Plaintiffs possibly have raised the issue of mistake in
the first Motion when it was not apparent that the Judge had not
read the Order in the previous case until he made his decision.
This is not a case that requires a lengthy review of the law.
It is a case which simply requires this Court to demand that the
Circuit Court Judge who acted as a Pro Tem District Court Judge in
this case read the plain language of an Order and apply it
appropriately.
Plaintiffs agree that this Court and the Utah Supreme Court
have addressed the issue of res judicata and have consistently
held that a decision in one case acts as a bar in a subsequent
case to issues which were either previously litigated or could
have been litigated.

(See Rinawood v. Foreign Auto Works, Inc.,

786 P.2d 1350 (Utah Appeals 1990) and
Church v. Meadow Springs Ranch Corp., Inc., 659 P.2d 1045 (Utah
8
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CONCLUSION
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Defendants pursuant
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h,/ lillln

M mil ill',

28 USC 1983 weid

previous c a s e nor could they have been l i t i g a t e d
b|i( j • i i 11 o n l i • i

I
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:

' ' •I I

i i HII I

i in

iqaini.t

itigated

the

the

n addition, a
- f - i p «ri II II I n ' w p f l

for t h e litigating of tt>r damage issue , - the instant case a n d

therefore, its decision in that case could not act as res judicata
in this case.
On either basis this Court must intervene at this time and
direct the lower Court to reverse the Decision of Dismissal and
remand the case for full hearing on
RESPECTFULLY SUBMITTED thi

1993,

Attorney for Plaintiffs
CERTIFICATE OF MAILING
I hereby certify that I mailed four (4) true and correct
copies of the above and foregoing Plaintiffs; Brief to counsel for
the Defendants, Stephen G. Morgan, Attorney at Law, Eighth Floor,
Kearns Building, 136 South Main S&r&et^j Salt Lake City, Utah
84101, postage prepaid this 5^^C

da

v\ °f April, 1993. i

A/uAi^£
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Bruce L. Jorgensen (#1755)
OLSON & HOGGAN, P.C.
Attorneys for Defendant
56 West Center
P.O. Box 525
Logan, Utah 84 321
Telephone (801) 752-1551

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THK
STATE OF UTAH, IN AND FOR THE COUNTY OF CACHE
BILI.IE J. COTTLE and
BEVERLY A. COTTLE,

ORDER OF DISMISSAL
WITH PREJUDICE

Plaintiffs,
vs
CITY OF NORTH LOGAN,
Civil No. 880025296CV
Defendant.

OLSON & HOGGAN
ATTORNEYS AT LAW
56 WEST CENTER
P.O. BOX 525
LOGAN. UTAH 84321
(801)752-1551
TREMONTON OFFICE.
1 2 3 EAST MAIN
P O. BOX 1 1 5
REMONTON. UTAH 8 4 3 3 7

This matter came on for hearing on Tuesday, November 27, 1990,
at 10:00 a.m., based on Defendant's Motion To Dismiss And Motion
For Summary Judgment. Neither the Plaintiffs nor the Defendant
were present, but the Plaintiffs were represented by their
attorneys, Richards, Caine and Allen, John T. Caine, and the
Defendant was represented by its attorneys, Olson & Hoggan, P.C,
Bruce L. Jorgensen. The said attorneys presented their arguments
to the Court and the Court having received Defendant's Motion To
Dismiss And Motion For Summary Judgment, together with the
Memorandum Of Points And Authorities In Support Of Defendant's
Motions For Dismissal And For Summary Judgment; and the Court
further having received the Plaintiff's Response to Defendant's
Motions, and having heard the arguments and having reviewed the
file relating to this case and good cause appearing, the Court now
ORDERS and DECREES that Plaintiffs' Complaint and Amended Complaint

(801)257-3885

FILED

APR

3 1991\A

against Defendant be and the same are hereby dismissed with
prejudice.
The Court acknowledges the representation of
Plaintiffs' counsel that a new Complaint was filed with this Court
on or about Tuesday, October 9, 1990/ by Plaintiffs against
Defendant and its Board of Adjustments, as Civil No. 90-722. The
most recently filed Complaint apparently relates to the issue of
damages allegedly suffered by Plaintiffs because of the alleged
actions of the Defendant's Board of Adjustments.
Said latter
Complaint is subject to the usual scrutiny for timeliness in
filing, etc., but to the extent said latter Complaint is ultimately
the subject of motions or other litigation, on the merits or
otherwise, the dismissal provided herein shall not; operate to
prevent the Plaintiffs from presenting evidence of the alleged
actions by Defendant's Board of Adjustments.
Rendered by the Court the 27th day of November, 1990 and
executed this ~-^> day of
1991.

MriHFcd

MAILING CERTIFICATE
I hereby certify that I mailed an exact copy of the foregoing
Order Of Dismissal to Plaintiffs' Attorney, John T. Caine, Legal
Arts Building, Suite 200, 2568 Washington Blvd., Ogden, Utah,
84401, postage prepaid in Logan, Utah, this
day of March,
1991.
OLSON 8c HOGGAN
ATTORNEYS AT LAW
56 WEST CENTER
P.O. BOX 525
LOGAN. UTAH 84321
(801)752-1551
TREMONTON OFFICE:
1 2 3 EAST MAIN
P.O. BOX 1 1 5
TREMONTON, UTAH 8 4 3 3 7
(801)257-3885

MAILING CERTIFICATE BY COURT CLERK
I hereby certify that, as the Clerk of the First Judicial
District Court, County of Cache, State of Utah, I mailed an exact
copy of the foregoing Order Of Dismissal to Plaintiffs' Attorney,
John T. Caine, Legal Arts Building, Suite 200, 2568 Washington
Blvdi, Ogden, Utah, 84401, postage prepaid in Logan, Utah, this

J^day

of

$1QAJLD
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OLSON & H O G G A N
ATTORNEYS AT L A W
56 WEST CENTER
PO. BOX 525
LOGAN. UTAH 84321
(801)752-1551
TREMONTON OFFICE:
1 2 3 EAST MAIN
P.O. BOX 1 1 5
TREMONTON. UTAH 8 4 3 3 7

(801)257-3885

, 1991.
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STEPHEN G. MORGAN, #2315
CHASE H. PARKER, #5531
MORGAN & HANSEN
Attorneys for North Logan City
Eighth Floor, Kearns Building
136 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 531-7888

RECEIVED
APR 1 Q

H

IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
CACHE COUNTY, STATE OF UTAH

BILLIE AND BEVERLY COTTLE,
Plaintiffs,

ORDER

vs.

Civil No. 90-722

NORTH LOGAN CITY, a
municipal corporation and
the NORTH LOGAN CITY
BOARD OF ADJUSTMENTS, JOHN
DOES 1-5 in their
representative capacities,
Defendants.
Defendant has moved the Court for a dismissal of the aboveentitled case pursuant to Rule 12(b)(6), U.R.C.P.
pleadings raised three issues, namely: (1)
U.S.C. Section

1983

civil

m z

rights

claim

Defendant's

is Plaintiff's 28

barred

by

the Utah

Governmental Immunity Act; (2) is Plaintiff's 28 U.S.C. Section
1983 claim barred by a failure to file a notice of claim pursuant
to Section 63-30-11, U.D.A.; and (3) is Plaintiff's 28 U.S.C.
Section 1983 claim barred by res judicata.

Neither counsel

requested a hearing.

Consequently, the Court's ruling on the

matter is based upon the memorandum on file.

Pursuant to Rule

52(a), U.R. Civ. P. the Court issues the following statement of
undisputed facts and the grounds for its decision.
STATEMENT OF UNDISPUTED FACTS
1.

Plaintifffs filed a Request with the North Logan City

Board of Adjustments for a zoning variance to construct two homes
on acreage which they owned.
2.

The Board of Adjustments denied the variance request on

August 26, 1986.
3.

Plaintiff's then filed a Request with the Board of

Adjustments for a zoning variance to construct one (1) home on
acreage which they owned.
4.

The Board of Adjustments denied the variance request on

October 7, 1986. The Board of Adjustments thereafter filed their
denial on October 21, 1986.
5.

On November 21, 1986, Plaintiff's filed an action in the

First Judicial District Court alleging that the denial of their
variance requests by the Board of Adjustments was arbitrary and
capricious.
6.

On April 3, 1991, Plaintiff's action was dismissed with

prejudice by the Court.

2

7.

On October 9, 1990, Plaintiff's filed the current action

before the Court re-alleging the causes of actions set forth in
their November 21, 1986 Complaint and alleging that the Board of
Adjustments denial of their variance requests and the Courtfs
failure to quickly adjudicate their prior action constituted a
violation of 42 U.S.C. §1983.
GROUNDS FOR DECISION
1.

The Court finds that Plaintiff's 28 U.S.C. Section 1983

claim against North Logan City and the Logan City Board of
Adjustments is barred under the principals of res judicata, which
bars issues not only previously litigated but those that could have
been litigated.

Ringwood v. Foreign Auto Works, Inc., 786 P.2d

1350 (Utah App. 1990); Church v. Meadow Springs Ranch Corp. Inc.,
659 P.2d 1045, (Utah 1983).
2.

The Plaintiff's 28 U.S.C. Section 1983 claim which they

asserted in their second suit, which they filed on October 9, 1990,
rests upon the same factual circumstances as Plaintiff's first suit
which was dismissed with prejudice on April 3, 1991.
3.

Because Plaintiff's did not bring their 28 U.S.C. Section

1983 claim in their first suit, where it could have been litigated,
it is now barred by the doctrine of res judicata.

Due to the

Court's decision, the remaining issues of governmental immunity and
failure to file a notice of claim were not addressed.
3

Based upon the statement of undisputed facts and the Court's
grounds for decision, it is hereby ORDERED, ADJUDGED and DECREED
that:
1.

Plaintiff's 28 U.S-C. Section 1983 claim is barred by

principals of res judicata and their case against North Logan City
and the North Logan City Board of Adjustments is dismissed with
prejudice.
DATED this

of

7

., 1992.

BY THE COURT:

S.

< ^m£^UP

Clint S. Judkins
District Court Judge pro tern
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the £ 6 day of March, 1992, I served
a copy of the foregoing Order by mailing said copy, first-class
mail, postage prepaid, to the following:
John T. Caine
Attorney for Plaintiff
2568 Washington Boulevard
Ogden, UT 84401
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STEPHEN G. MORGAN, #2315
CHASE H. PARKER, #5531
MORGAN & HANSEN
Attorneys for North Logan City
Eighth Floor, Kearns Building
13 6 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 531-7888
IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
CACHE COUNTY, STATE OF UTAH

BILLIE AND BEVERLY COTTLE,
Plaintiffs,

ORDER
Civil No. 90-722

vs.
NORTH LOGAN CITY, a
municipal corporation and
the NORTH LOGAN CITY
BOARD OF ADJUSTMENTS, JOHN
DOES 1-5 in their
representative capacities,
Defendants.

On April 10, 1992, the Court granted Defendant's Motion to
Dismiss Plaintiffs October 9, 1990 Complaint on the grounds that
the causes of action asserted therein were barred by principles of
res judicata.

In response, Plaintiffs filed a Motion for Relief

from judgment, and supporting memorandum, pursuant to Rule 60(b) of
the Utah Rules of Civil Procedure.

Defendants filed a Memorandum

in Opposition to Plaintiffs1 Motion and a Request for Decision.

The Court having considered the memorandum on file, and now
being fully advised in the premises, denies Plaintiffs1 Motion for
Relief

from Judgment

for the reasons set forth

in Defendant's

Memorandum in Opposition.
DATED this

of

, 1992.
BY THE COURT:

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the i^t
day of December, 1992, I
served a copy of the foregoing Order by mailing said copy, firstclass mail, postage prepaid, to the following:
John T. Caine
Attorney for Plaintiff
2568 Washington Boulevard
Ogden, UT 84401
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JOHN T. CAINE #0536 of
RICHARDS, CAINE & ALLEN
Attorney for Plaintiffs
2568 Washington Boulevard
Ogden, Utah 84401
Telephone: 621-5820
IN THE FIRST JUDICIAL DISTRICT COURT
STATE OF UTAH, COUNTY OF CACHE
BILLIE AND BEVERLY COTTLE,
Plaintiffs,
vs.

:
:
:

NOTICE OF APPEAL

:

NORTH LOGAN CITY, et al,
Defendants.

:

Civil No. 90-722

:

COMES NOW the above named Plaintiffs, by and through their
attorney, John T. Caine and hereby gives notice of their intent to
appeal that Order rendered by the Honorable Court, in the above
entitled case on or about the 17th day of December, 1992 to the
Utah Court of Appeals.
DATED this

day of January, 1993.
JOHN T. CAINE
Attorney for Plaintiffs
CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct copy of the
above

and

foregoing

Notice

of

Appeal

to

counsel

for

the

Defendants, Stepehn G. Morgan and Chase H. Parker, Attorneys at
Law, Eighth Floor, Kerns Building, 136 South Main Street, Sal Lake
City, Utah, 84101, postage prepaid this
1993.
SECRETARY

day of January,

EXHIBIT "D"

In this case, it may be that prior to the sale of the real
property in question, the Plaintiffs had sufficient "standing" to
maintain the action. Once the sale was completed in the manner
represented by the Deed attached as Exhibit "C", however, it is the
Defendant's position that the Plaintiffs no longer have standing to
maintain this action. The issues before the Court are now moot.
Even assuming the Plaintiffs could be successful and obtain a
reversal of the October 7, 1986 decision of the Defendant's Board
of Adjustment, it would be of no benefit to them. It is axiomatic
that variance would be useless to them without owning the real
property to which it would relate.
ij
III. Further, the Plaintiffs have stated and the Defendant is
-informed and believes that the Plaintiffs desire to pursue this
.action, hoping to obtain a decision in their favor which would
I;vindicate their position and serve as the basis for pursuing their
i;claim for damages against the City. A copy of the Notice of Claim
ijis attached as Exhibit "F" and incorporated by reference.
:
|
The Plaintiffs' claim for damages must fail, if pursued,
i
(however, on procedural grounds without even reaching the specific
jpreservation of immunity found in Section 63-30-10 of the Utah
.Code, sub-sections (l)(a) and (c) which state:
j
"Immunity from suit of all governmental entities is waived ...
|
except if the injury:
"(a) Arises out of the exercise or performance or the failure
to exercise or perform a discretionary function, whether or
not the discretion is abused; or ...
M

(c) Arises out of the issuance, denial, suspension or
revocation of, or by the failure or refusal to issue, deny,
suspend, or revoke, any permit, license, certificate,
approval, order or similar authorization; ..."
% L S O N & HOGGAN
ATTORNEYS AT L A W

5 6 WEST CENTER
PO QOX 5 2 5
LOGAN UTAH 8432 1
(801'7!i2 155 1
tREMONrON OFHCE
1 2 3 • V-r ».„ *,
o O QO* 1 1 5

TKEMONTON UTAH 8 4 3 3 7
<801) 257-3885

|
It should be noted that Paragraph 3 of the Plaintiffs'
attached Notice states that the Board of Adjustment filed the
decision complained of, by Plaintiffs' own representation, on
October 21, 1986. Section 63-30-13 of the Utah Code provides that
such a claim is barred unless notice is filed with the governing
body within one year after the claim arises. If a claim arose in

favor of Plaintiffs, using their own time frame, it arose on
October 21, 1986 or before. Accordingly, they had until October
21, 1987 to file the required notice. Assuming that the attached
Notice was in fact filed with the City on October 21, 1987, then
the City, by Section 63-30-14 of the Utah Code, had ninety (90)
days within which to act thereon. By said Section, the claim is
deemed denied if at the end of the ninety-day period the City or
its insurance carrier failed to approve or deny the claim.
In this case, the claim was neither approved nor formally
denied. Therefore, it was deemed denied at the end of the ninetyday period, or on January 19, 1988.
Then, Section 63-30-15
1,provides that a claimant, whose claim is denied, may institute an
1
action in district court against the city. Said Section further
1
.provides:
"(2) The claimant shall begin the action within one year after
i|
denial of the claim or within one year after the denial period
specified in this chapter has expired, ..."

OLSON a HOGGAN
ATTORNEYS AT LAW
5 6 WEST CFNTE*?
»»0 BOX 5 2 5

The undersigned has reviewed the file in this matter and can
find no complaint that has been filed since October 21, 1987, the
date of said Notice. The Plaintiffs cannot rely upon the Amended
jComplaint which was filed by Attorney Caine on November 21, 1986
Jbefore the Notice, inasmuch as his response to Defendant's Motion
to Dismiss filed on May 19, 1987 withdrew the Plaintiffs' requests
for a Writ of Mandamus and for damages, in effect withdrawing the
Amended Complaint. In addition, the referenced Amended Complaint
requested $20,000.00 in damages, and the Notice of Claim requests
$40,000.00 in damages. Certainly, the Notice of Claim cannot be
viewed as an amendment to the Amended Complaint, inasmuch as the
Amended Complaint was in fact withdrawn. A new complaint was
.required and it was not filed within the time period dictated by
the Code.

» C GAN t_ T/v^ B 4 T Z T

* -

CONCLUSION
Plaintiffs in this case have not prosecuted their case in due

" O BOX 1 1 5
WEMONTON UTAH 8 4 3 3 7

(80U257 3885

course and without unusual and unreasonable delay.

They have been

